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(3) When NCUA acts under § 792.5(g)
(1) or (2), the administrative time lim-
its prescribed in § 792.6(a) will begin
only after NCUA has received the fee
payments described.

[54 FR 18476, May 1, 1989, as amended at 59
FR 36042, July 15, 1994]

§ 792.6 Agency determination.

(a) Upon any request for records pub-
lished in the FEDERAL REGISTER, or
made available under § 792.2, NCUA
will:

(1) Determine within 10 working days
(excepting Saturdays, Sundays and
legal public holidays) after the receipt
of any such request whether, or the ex-
tent to which, to comply with such re-
quest; and will upon such determina-
tion notify the person making the re-
quest that any adverse determination
is not a final agency act, and that such
person may appeal any adverse deter-
mination to the Office of General
Counsel;

(2) Make a determination with re-
spect to any appeal within 20 days (ex-
cepting Saturdays, Sundays, and legal
public holidays) after the receipt of
such appeal. An appeal must be in writ-
ing and filed within 30 days from re-
ceipt of the initial determination (in
cases of denials of an entire request),
or from receipt of any records being
made available pursuant to the initial
determination (in cases of partial deni-
als). If, on appeal, the denial of the re-
quest for records is in whole or in part
upheld, the Office of General Counsel
will notify the person making such re-
quest of the provisions for judicial re-
view of that determination under the
FOIA. In those cases where a request or
appeal is not addressed to the proper
official, the time limitations stated
above will be computed from the re-
ceipt of the request or appeal by the
proper official.

(b) In unusual circumstances as spec-
ified herein, the time limits prescribed
in either paragraph (a) (1) or (2) of this
section may be extended by written no-
tice to the person making such request,
setting forth the reasons for such ex-
tension and the date on which a deter-
mination is expected to be dispatched.
No such notice will specify a date that
would result in an extension for more

than 10 working days. ‘‘unusual cir-
cumstances’’ means:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
will be conducted with all practicable
speed, with another agency having sub-
stantial interest in the determination
of the request or among two or more
components of the Agency having sub-
stantial subject-matter interest there-
in.

(c)(1) The appropriate Regional Di-
rector, the Freedom of Information Of-
ficer, or, in their absence, their des-
ignee, is responsible for making the
initial determination on whether to
grant or deny a request for informa-
tion. This official may refer a request
to a professional NCUA employee who
is familiar with the subject area of the
request. Other members of the NCUA’s
staff may aid the official by providing
information, advice, recommending a
decision, or implementing a decision,
but no NCUA employee other than an
authorized official may make the ini-
tial determination. Referral of a re-
quest by the official to an employee
will not affect the time limitation im-
posed in paragraph (a)(1) of this section
unless the request involves an unusual
circumstance as provided in paragraph
(b) of this section.

(2) The General Counsel is the official
responsible for determining all appeals
from initial determinations. In case of
this person’s absence, the appropriate
officer acting in General Counsel’s
stead shall make the appellate deter-
mination, unless such officer was re-
sponsible for the initial determination,
in which case the Vice-Chairman of the
NCUA Board will make the appellate
determination.

(3) All appeals should be addressed to
the General Counsel in the Central Of-
fice and should be clearly identified as
such on the envelope and in the letter
of appeal by using the indicator
‘‘FOIA–APPEAL.’’ Failure to address
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an appeal properly may delay com-
mencement of the time limitation stat-
ed in paragraph (a)(2) of this section, to
take account of the time reasonably re-
quired to forward the appeal to the Of-
fice of General Counsel.

(d) Any person making a request to
NCUA for records published in the FED-
ERAL REGISTER, or made available
under § 792.2 shall be deemed to have
exhausted administrative remedies
with respect to such request if NCUA
fails to comply with the applicable
time limit provisions of this section.
On complaint filed in the appropriate
U.S. District Court, if the Government
can show exceptional circumstances
exist and that NCUA is exercising due
diligence in responding to the request,
the court may retain jurisdiction and
allow the Agency additional time to
complete its review of the records.
Upon any NCUA determination to com-
ply with a request for records, the
records will be made promptly avail-
able. Any notification of denial of any
request for records under this section
will set forth the names and titles or
positions of each person responsible for
the denial.

(e) In those cases where it is nec-
essary to find and examine records be-
fore the legality or appropriateness of
their disclosure can be determined, and
where, after diligent effort, this has
not been achieved within the required
period, NCUA may advise the person
making the request: that a determina-
tion to deny the request has been made
because the records have not been
found or examined; that this deter-
mination will be reconsidered when the
search or examination is completed
(and the time within which completion
is expected); but that the person mak-
ing the request may immediately file
an administrative appeal.

§ 792.7 Confidential commercial infor-
mation.

(a) Confidential commercial informa-
tion provided to NCUA by a submitter
shall be disclosed pursuant to a FOIA
request in accordance with this sec-
tion.

(b) Definitions. For purposes of this
section:

(1) Confidential commercial informa-
tion—means commercial or financial

information provided to NCUA by a
submitter that arguably is protected
from disclosure under § 792.3(a)(4) be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(2) Submitter—means any person or
entity who provides business informa-
tion, directly or indirectly, to NCUA.

(c) Designation of business informa-
tion—Submitters of business informa-
tion shall use good faith efforts to des-
ignate, by appropriate markings, either
at the time of submission or at a rea-
sonable time thereafter, those portions
of their submissions deemed to be pro-
tected from disclosure under
§ 792.3(a)(4). Such a designation shall
expire ten years after the date of sub-
mission.

(d) Notice to submitters—NCUA shall
provide a submitter with written no-
tice of a FOIA request or administra-
tive appeal encompassing designated
business information when:

(1) The information has been des-
ignated in good faith by the submitter
as confidential commercial informa-
tion deemed protected from disclosure
under § 792.3(a)(4); or

(2) NCUA has reason to believe that
the information may be protected from
disclosure under § 792.3(a)(4).

This notice will afford the submitter
an opportunity to object to disclosure
pursuant to paragraph (e) of this sec-
tion. A copy of the notice shall also be
provided to the FOIA requester.

(e) Opportunity to object to disclo-
sure—Through the notice described in
paragraph (d) of this section, NCUA
shall afford a submitter a reasonable
period of time within which to provide
a detailed written statement of any ob-
jection to disclosure. Such statement
shall describe why the information is
confidential commercial information
and should not be disclosed.

(f) Notice of intent to disclose—
Whenever NCUA decides to disclose
confidential commercial information
over the objection of a submitter, it
shall forward to the submitter and to
the requester, within a reasonable
number of days prior to the specified
disclosure date, a written notice which
shall include:
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